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Arising out of Order-in-Original No AHM-STX-003-ADC-MSC-005-15-16 dated :17.07.2015
Issued by: Additional Commissioner, Central Excise, Din: Gandhinagar, A'bad-I11.

314~61¢cif / ,Rat mr7 vi uar Name & Address of The Appellants/Respondents

Mis. Shailesh H. Patel
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

#m zcan, sn zrca vi hara 3fl#tu uruf@rwr at 3Tlllc'f:
Appeal to Customs Central Excise And Service Tax Appellate Tribunal:-

fclm<:r~.1994 c#l' tTRT 86 aiufa 3r4ha atf 1TTxf c#l' ~~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a 2fa fl Rt zca,n zca viar 3rah#tu mnf@raw 3.20, q ea zfree
¢A.Jl'3o-s, if'c.TfUfr ~. 3H51-Ji:;l<Qlc;-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3r4Rt -mrrf@raw at fRhu 3rf@II, 1994 c#l' tTRT 86 (1) a 3infa
~ ~ Pilll-JlcJC'11, 1994 cfi frr:r:f 9(1)cfi ~ ~ tITTl'f 101.tt- 5 B 'cfR ~
ir al G raft via mer fGra 3m?gr a Reg 3rat 6l nr{ st '3x=rcITT qfa-df
al uh afe ( vafr uR ztf) 3th erRra pen ii nnf@raUl q rl!TlflT!o
Rera 2, aet fa ad~a er ?a ·aruql gr1a fhzr m aifa aa
-~ u ueiaa l in, ans at T-fM 3TTx '611Tfm m7Ir #fa s Gara zI \N-rfl q,i:[

% cf5T ~ 1 ooo / - itffi ~ m171 I Ge ara al in, an dt T-fM 3TTx '611Tfm 1TllT ~T-fAT
ug s arg zn so car +a at atT, 5oo/- #h 3cf elf] set hara al i, nu d)
T-fM 3TTx '611Tfm ·Tur ufu 5o ala zut Una Gnat ? azi u; 1000o /- itffi ~ irft I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lal<hs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bani< draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) fcRfm 3TRlfrn:Fl,1994 c#'f 'cfRf 86 <n°r -z:jq-tITTT (2~) CB" 31Wlcl 3rq'rc;f ~ frtwllclc11. 1994 CB" frmri 9 (2~)
k 3ifaReiffRa Ta gal.7 at stf vi svr re1 3zgaa, #tu sar ye/ 3zga, #€a saz
go (3rfa) an2 t Raif (3a a mfra qR if) art snga/srzrs smga 3era 3 3mrgaa, k€a
are yes, sr@tart znznf@raw1 st smaa as # fr ha gg tin gi bra 3arz zyc ii$/ 3nga.
a€tr sure gen grr ufa arr 6t >ff?! ,m -g'rrft I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. zuenizifr nrnru zrca 3rerfm, 197s ri r 31pt-1 a 3Rf!TT! frmlmr fcpq' ~ ~~
gader ,Tf@e)ant 3mgr al R u 5 6.5o/- tm cITT~ ~ Rcf5c 'WIT m;:rr ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6 50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. tam zrea, Ira yea vi hara ar@4tu znrznf@raw (arff4fen ) frill•·llt!C'fl , 1982 T-j affa gi ru z-i<f!m'f
l=fl1-lm cn'r fl R+!fc.Ja ffl cl@ fa#ii al 3it 9t am 3naff fan uta &j

3. Attention is also invited to the rules covering these and other related matters contained in 0
the Customs. Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. la ra, #ctr 3er sra vi hara gr4l#tr uf@raur (aria af 3r4)ai ahmia4tr3qr
.:, .:,

4la 3f@Gu, «&gy Rt nr 39 # 3ia Rae#ha(ism-2) 3f@fr y(&y Rt via s) fecia:
.:,

of.. o C. ~ o f II -;;ITR fa#hr arf@fer, Cl, II cfTT 'Um c3 #3iiahara at aft m-T cfTT are&, arrafa #st { ua
. " ... (\

frsmaGr3Garfk, asrffzr arra 3iaaa smarrst art arhf@aer f?rarasw3rf@a zt
ac4tar3nz areavahara#3iau•mi fagav era"frnf?.:, .:,

(i) 'Um 11 @t a 3ia feuffaa '
(ii) #dz sa #Rt t are m@ uffi
(iii) ca#z srm fzrnrat # fGu 6 c!i" m-a- ~ ~

3r2 asr zag f@ zr nrraqaa far (i. 2) 3rf@0fr. 2014 # 3waru4fat3r4l6hr qf@ran1t #
"

W,B;T~~~ "Qcf 3ri:lrn" cfiT~~Ml

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014,under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
cei!ing of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.
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(4) (i) .,gT 3m7gr#,3r4l7f@aur#aqrsg srea3rrar rca zn vs Rt c11f?.c1 t1"r a"f .,rar fcl;-Q- "JfCr ~Wcli ~.:, .:, .:,

10% 3rarar wil srgihaavs RtafRa gtaaavg#10% 37aaT=T <tTT -;,ir~~ 1.:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER IN APPEAL

0

Mis. Shailesh H. Patel, Plot No.18111, Sector No. 2-B, Gandhinagar- 382 002 (for

brevity-"the appellant") has filed this appeal against Order-in-Original No. AHM-STX-003

ADC-MSC-005-15-16 dated 17.07.2015 (hereinafter referred to "the impugned order') passed by

the Additional Commissioner, Central Excise, Ahmedabad-III (hereinafter referred to as "the

adjudicating authority")

2. Briefly stated, an offence case was booked against the appellant on his failure to

discharge service tax under "Site formation and clearance, excavation and earth moving and

demolition service'. Consequently, a show cause notice dated 9.4.2014, was issued alleging, inter

alia, failure to pay service tax in respect of the services performed as a sub-contractor '.of Mis.

Desai Construction Pvt. Ltd., towards the activity of filing earth and sand at the construction site

of Mis. SKF Technologies (India) Private Ltd., Valsad. The show cause notice, therefore,

demanded service tax of Rs. 9,20,239/- along with interest on an amount of Rs. 93,59,380/

received during the period from O I. I 0.2008 to 2011-2012 from the main contractor. This notice

was adjudicated vide the impugned order, wherein the adjudicating authority confirmed the

service tax demand of Rs. 9,20,239/- along with interest and further imposed penalty_under

Sections 77(1) (a), 77(1) (e) and 78 ofthe Finance Act, 1994.

3'.' · Feeling aggrieved, the appellant has filed this appeal, wherein inter-alia, the following
-
grounds were raised:

• the ledger of the main contractor describes the work as 'loading, shifting, unloading and filling of
earth from stock yard to site'; that this means carting of sand from stock yard or its destination to
construction site; that the primary activity carried out was carting of sand; that there is no
allegation that the appellant had provided labour for filling of earth; that without labour, filling of
earth is not possible;
that on going through the invoices provided with the appeal papers there is no evidence that it
deals with activity in relation to site formation; that the amount has been charged for providing
carting service which is outside the scope ofsite formation service;
that they were informed that Service Tax would be discharged by the main contractor;
that the definition of Site Formation does not cover within its ambit loading of sand from its base
location and unloading sand at the dig ofconstruction site;
the services provided by them are covered under GTA; that the main contractors have paid Service
Tax on the entire amount under GTA under reverse charge mechanism; that the department- has
accepted the service tax paid by the main contractor;
that the service tax has been demanded on the entire income shown in the Income Tax returns; that
this income includes supply of Wat mix and Machine Hours, which are not connected to the site
formation service; .
CBEC vide its Circular No. 186/5/2015-ST dated 5.10.2015 has clarified that a composite service,
even ifit consists ofmore than one service should be treated as a single service based on the main
or principal service;
that there was no deliberate defiance of law; that if at all there was any liability of service tax
which has remained unpaid, it is only because of the bonafide belief and not on account of any
malafide intention; that the elements required for invoking larger period are not present in this
case. For the purpose, they have referred to a catena ofcase laws on the subject.

4. Personal hearing in the matter was held on 11.08.2016 by the then

Commissioner(Appeals), wherein Shri Gunjan Shah, C.A. appeared on behalf of the appellant

and reiterated the submissions advancgd in the appeal memorandum.
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5. The appeal is being taken up as the appellant vide his letter dated 6.10.2016, has

informed that the matter may be decided based on the personal hearing held before the then

Commissioner(Appeals).
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5.1 I have carefully gone through the facts of the case and the submissions made by the

appellant in the grounds of appeal.

6. The issue to be decided in the present appeal is whether the services of carting i.e. filling

of earth and sand at the construction site, provided by the appellant, falls within the ambit of 'Sile
formation Services and clearance, excavation and earth moving and demolition service', as

defined under Section 65(97a) of the Finance Act, 1994.

7. Before dwelling on the issue, it is observed that the aforementioned appeal has been filed

beyond the stipulated 60 days, the time limit specified under section 85 of the Finance Act, 1994.

Relevant extracts of Section 85, ibid, is reproduced below for ease of reference:

SECTION85. Appeals to the [Commissioner] ofCentral Excise (Appeals). 
[0) Anyperson aggrieved by any decision or order passed by an adjudicating authority
subordinate to the sfPrincipal Commissioner of Central Excise or Commissioner of
Central Excise] may appeal to the Commissioner of Central Excise (Appeals).]
(2) ·········
(3) .
[(JAJ An appeal shall be presented within two months from the date of receipt of the
decision or order ofsuch adjudicating authority, made on and after the Finance Bill,
2012 receives the assent of the President, relating to service tax, interest or penalty
under this Chapter :
Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that
the appellant was prevented by sufficient causefrom presenting the appeal within the
aforesaid period of two months, allow it to be presented within afurther period of one
month.]

6. I find that the aforementioned appeal has been filed beyond the prescribed time limit of

sixty days. The OIO dated 17.7.2015 was received by the appellant on 3.8.2015. The appeal,

however, was filed on 25.01.2016. Further, the appeal has been filed without any application for

condonation of delay. As the delay in filing the appeal is more than thirty days after the

prescribed time limit of sixty days as provided under law, I am not empowered to condone the

delay in filing this appeal.

7. In this backdrop, I reject the aforementioned appeal on the grounds of limitation as per

Section 85 of the Finance Act, 1994, without going into the merits of the case. .

8. 3r9las arr a{#ta{ 3r4tr ar fqzru 3Th th fan sar
8. The appeal filed by the appellant stands disposed of in above terms.

a?_..:---
(3#r ia)

31rz1# (3r4lg -I)
3

Date: 6/10[2el
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Attested

Superintendent (Appeal-I)
Central Excise, Ahmedabad
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BYR.P.A.D.

To,

M/s. Shailesh H. Patel,
Plot No.181/1, Sector No. 2-B,
Gandhindagar-382 002

Copy to:
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Deputy/ Assistant Commissioner, Central Excise, Gandhinagar Division.
Guard le.
6. P.A



• @ ' ... -

1i


